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Why Do Married Couples
Still Need Wills?

If you die without a Will, the law will govern the distribution of your estate.  Your 
spouse will be in a privileged position compared to others who may seek to benefit.  
However, the intestacy rules can still have unexpected results. 

We have outlined the common problems that the intestacy rules create for married 
couples below.

The act of marriage revokes all existing Wills

AAs soon as you say I do, any existing Will previously signed will automatically be 
cancelled.   You and your spouse will have lost control of who benefits from your estate.  
The rules of intestacy now apply, until you make a new Will.

Problem 1:  If you are survived by your spouse but no children

If you die without a Will and without children, your spouse will inherit your entire estate. 
While this may not come as a surprise, many people do not consider what happens 
next.

OOnce your spouse inherits your estate, they can dispose of it however they want.  If they 
remarry, your assets may pass to their new spouse.

If you and your spouse die together and it is impossible to tell who died first, you will be 
deemed to have died in age order.  This means all of your assets will end up in the estate 
of whoever is younger and pass to their family (i.e. parents or siblings).  Your estates will 



not be divided 50:50 between your families.

Making a Will can control the distribution of your estate in many different 
circumstances.  

Problem 2:  If you are survived by your spouse and your children

If you are survived by your spouse and children, under the intestacy rules, it is possible 
that some of your estate will pass to your children.

This can be pThis can be problematic for several reasons.

Firstly, it increases the risk that an inheritance tax liability will be triggered on the first 
death. Generally speaking the common goal for married couples is to delay the 
payment of inheritance tax until the death of the survivor.

Secondly, your spouse may need those assets during their lifetime.

ThiThirdly, your children will have a right to their inheritance at the age of 18.  They may 
receive assets which they are not financially mature enough to deal with.  This presents 
the risk that they will waste their inheritance themselves or be at risk of manipulation 
by third parties.

Writing a Will provides you with the opportunity to minimise the inheritance tax 
exposure, ensure your spouse is provided for and protect your children.

Problem 3:  Step-children cannot benefit under the intestacy rules

NoNo matter how long you have been a step-parent or the nature of the role that you play 
in that child’s life, a stepchild cannot benefit under the intestacy rules. 

To avoid this situation, both the biological parent and the step-parent should consider 
preparing a Will.  If Wills are not put in place, there is a risk that the step-child will not 
inherit from their biological parent or their step-parent. 
 
PProblem 4:  There is no opportunity to benefit people other than your spouse (and 
children)

The intestacy rules are very rigid; who inherits your estate depends entirely on who 
survives you and their relationship to you. Writing a Will provides you with the 
opportunity to make gifts to friends, wider family and charities.  

If you want to learn more about making a Will and the structures available for married 
couples, please get in touch. 



Going Beyond Choosing A Legal 
Guardian For Your Children

Is appointing a legal guardian enough?

Every parent worries about their child’s future; whether it is the risk they currently face 
in the playground or their chances in an overly competitive job market. Sometimes 
these more pressing immediate concerns prevent parents from thinking about the 
more troublesome “what ifs”. 

If you have children under the age of 18, you should consider a Will appointing a legal 
guardian.

YYour chosen legal guardian will be able to step in to care for your children if both of their 
parents should die before they reach 18. The legal guardian will inherit all the rights, 
duties and responsibilities you have in relation to your children to raise them into 
adulthood.

CChoosing a legal guardian is often considered to be the most challenging part of 
making a Will for many parents. At Timbrell Law, we believe that the actual 
guardianship appointment should be just a small part of the bigger picture. A good 
solicitor will also ask you to consider the following and work with you to ensure your Will 
and any accompanying documents achieve your wishes:

1 – Making provision for the legal guardians

When considering whom to appoint as a legal guardian, it also makes sense to discuss 



the financial strain bringing up your children may have on that person and their 
resources.  A solicitor can work with you to put mechanisms in place to support the 
legal guardian and as a result your children.

2 – Communicating your wishes for the future

SimilaSimilarly, you may wish to work with your solicitor to set out your preferences for your 
children’s future. These might include your views on where they should live, their 
education, religion, the lifestyle you would like them to enjoy and any desire for them 
to maintain contact with particular family and friends. While these wishes would not 
be binding on the legal guardian, they will act as a guide to help them raise your 
children.

3 – Reviewing your appointment

AAs your children grow and their interests change, so will the criteria for a potential 
legal guardian. For this reason, it makes sense to keep your appointment under 
review.

If you would like to discuss preparing a Will and the broader estate planning involved 
in appointing legal guardians, we would be pleased to help.



The Rights Of Unmarried Couples 
On Death

Unmarried couples do not benefit from the same protections and rights on death 
as married couples.

Despite several petitions for change, the Government have declined to provide further 
remedies for unmarried couples on death. The burden lies with the unmarried couple to 
either provide for each other through their Wills or opt into the system of marriage.

What is the current position for unmarried couples on death?

IfIf a person dies without making a Will, the rules of intestacy will govern their estate.  
Under these rules, unmarried couples have no right to benefit from their partner’s 
estate. The position remains the same regardless of the length of the relationship or 
whether the couple has children together.

TThe survivor can make a claim against their partner’s estate on the ground that the 
intestacy rules do not afford them reasonable financial provision. However, even a 
successful claim is limited to what would be reasonable for the unmarried partner to 
receive for his or her maintenance.

Making provision for each other as an unmarried couple

If you choose not to marry, it is down to you to ensure that you provide for your partner 
on your death.

NNavigating the laws of succession as an unmarried couple can be difficult and you may 
benefit from seeking professional advice.  A professional will be able to look at your 
assets and provide you with tailored advice on how to incorporate your wishes for your 
partner into your new Will. They may also cover other important considerations for 
unmarried couples, such as your pension arrangements on death and the benefit of any 
life policies.





Timbrell Law solicitors deliver a range of private client services, including Wills, 
Probate and Lasting Powers of Attorney. We provide flexible home visits across 
Gloucestershire and offer free initial consultations.  Our goal is to provide a 
responsive and trustworthy service that supports our clients in all stages of life.   

If you would like to be kept up to date with legal news and receive helpful insights 
about Wills and more, follow us on social media. 

 
MaMaking a Will

If you would like assistance with preparing a Will, please get in touch.  We have 
years of experience helping our clients prepare Wills that ensure their assets are 
distributed correctly. 

Our service includes:

• 

• Drafting your Will and any accompanying documents.

• Se• Sending all draft documents to you for approval with an explanatory note.

• Assisting you with the execution of your Will. 

Contact us to set up your free initial consultation today.

Working with you to understand your estate and how you wish to  
distribute it.

contact@timbrell-law.com | 01242 420744 | www.timbrell-law.com

How Can Timbrell Law
 Support You?


